
TH8 COMPTROLLIR OINIRAL 
O C  T H I  U N I T 8 0  mTATIl )  '? 2Cl-6 ',. W A 8 W I N Q T O N e  0 . C .  P O 6 4 0  

flLE: B-215892 DATE: October 1, 1984 

MAYTER OF: Aero Systems, Inc. 

DIOEEIT: 

1. 
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Specification requiring pilot to meet 
specific certification requirements and to 
provide, with the proposal, evidence of 
compliance establishes definitive respon- 
sibility criteria and GAO will review pro- 
test that contracting officer failed to 
apply this criteria to the awardee. 

Contracting officer properly found awardee 
met definitive responsibility criteria 
where awardee possesses Canadian govern- 
ment permit and obtaining this permit 
meant that the proposer had to meet the 
same requirements as those in the certif- 
icate specified in the RPP. 

Aero Systems, Inc. (Aero), protests the award of an 
air-taxi service contract to Kenn Borek Air Ltd. (Borek) 
under the National Oceanic and Atmospheric Administration 
(NOAA) request for proposals (RFP) No. WASC-84-001-841. 
Aero alleges that Borek failed to meet the R F P ' s  certifica- 
tion requirements and, therefore, was not qualified to 
receive the contract award. 

As a condition of award, section " C , "  paragraph S, of 
the RFP provided: 

"Pilot and/or co-pilot . . . shall meet all 
requirement6 of the operators FAR 135 certif- 
icate . . .. The contractor shall submit 
Pilot's Qualifications statement for all 
pilots that may be utilized under this 
contract. Information from these statements 
will be used in evaluating the pilots 
qualifications. Only those individuals whose 
past experience can be verified will be 
considered for use on this contract." 

Aero's protest that Borek does not hold a Federal 
Aviation Regulation (FAR) 135 operator's certificate and is, 
therefore, ineligible to receive a contract award concerns 
the contracting officer's affirmative determination that 
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Borek  i s  a r e s p o n s i b l e  f i r m .  See U.S. J e t  A v i a t i o n ,  
B-214093, May 25 ,  1984 ,  84-1 C.P.D. 1 575. T h i s  O f f i c e  w i l l  
r e v i e w  a p r o t e s t  a g a i n s t  a c o n t r a c t i n g  o f f i c e r ' s  a f f i r m a t i v e  
f i n d i n g  t h a t  a f i r m  i s  r e s p o n s i b l e  w h e r e  t h e  p r o t e s t e r  
a l l e g e s  t h a t ,  i n  making  t h a t  d e t e r m i n a t i o n ,  t h e  c o n t r a c t i n g  
o f f i c e r  f a i l e d  t o  a p p l y  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  
K i n g - F i s h e r  Company, B-205003, J u n e  16 ,  1982 ,  82-1 'C.P.D. 
'1 592. We f i n d  t h a t  t h e  RFP e s t a b l i s h e d  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a  s i n c e  i t  e n u n c i a t e d  s p e c i f i c  and  
o b j e c t i v e  f a c t o r s  w i t h  w h i c h  p i l o t s  h a d  t o  comply a n d  
r e q u i r e d  o f f e r o r s  ta s u b m i t ,  b e f o r e  c o n t r a c t  a w a r d ,  e v i d e n c e  
t h a t  t h e  p i l o t s  a n d / o r  c o - p i l o t s  t h e y  i n t e n d e d  t o  u t i l i z e  i n  
p e r f o r m i n g  t h e  NOAA c o n t r a c t  m e t  t h e s e  r e q u i r e m e n t s .  See - i d . ;  E.C. C a m p b e l l ,  I n c . ,  B-204253, Feb .  2,  1 9 8 2 ,  82-1  
C.P.D. 1 76. T h u s ,  w e  w i l l  r e v i e w  A e r o ' s  p r o t e s t  t o  
d e t e r m i n e  i f  t h e  c o n t r a c t i n g  o f f i c e r  a p p l i e d  t h e  r e q u i r e -  
m e n t s  of  t h e  RFP i n  d e t e r m i n i n g  Borek  t o  be  r e s p o n s i b l e .  

NOAA f i r s t  a s se r t s  t h a t ,  c o n t r a r y  t o  A e r o ' s  p o s i t i o n ,  
t h e  RFP d i d  n o t  r e q u i r e  t h e  p i l o t  t o  h o l d  a n  o p e r a t o r ' s  FAR 
135  c e r t i f i c a t e ,  b u t  o n l y  t o  meet t h e  r e q u i r e m e n t s - o f  t h e  
c e r t i f i c a t e .  I n  t h i s  r e g a r d ,  NOAA r e p o r t s  t h a t  B o r e k ,  a 
C a n a d i a n  company,  h o l d s  a p e r m i t  g r a n t e d  by t h e  C a n a d i a n  
l i c e n s i n g  a u t h o r i t y  w h i c h  i s  t h e  e q u i v a l e n t  o f  t h e  FAR 135  
c e r t i f i c a t e .  NOAA t h u s  c o n c l u d e s  t h a t  i t  p r o p e r l y  
d e t e r m i n e d  t h a t  B o r e k  is a r e s p o n s i b l e  f i r m .  

I n s o f a r  as  Aero  a s s e r t s  t h a t  t h e  RFP r e q u i r e d  o f f e r o r s  
t o  h o l d  a n  o p e r a t o r ' s  FAR 1 3 5  c e r t i f i c a t e ,  w e  b e l i e v e  t h a t  
N O A A ' s  p o s i t i o n ,  s u p p o r t e d  by t h e  s p e c i f i c a t i o n ' s  exac t  
l a n g u a g e  t h a t  o f f e r o r s  o n l y  had  t o  meet t h e  r e q u i r e m e n t s  o f  
t h e  c e r t i f i c a t e ,  i s  r e a s o n a b l e .  See K i n g - F i s h e r  Company, 
B-205003, s u p r a .  I n  a n y  e v e n t ,  a n  a g e n c y  may f i n d  t h a t  a n  
o f f e r o r  meets d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  w h e r e  t h e  
o f f e r o r  d o e s  n o t  meet t h e  p r e c i s e  c r i t e r i a ,  b u t  h a s  c l e a r l y  
d e m o n s t r a t e d  t h a t  i t  h a s  e q u i v a l e n t  c a p a b i l i t y .  Haugh ton  
E l e v a t o r  D i v i s i o n ,  R e l i a n c e  E l e c t r i c  Company, 55  Comp. Gen. 

B-188026, Apr.  29 ,  1977 ,  7 7 - 1  C.P.D. 1 296. T h u s ,  s i n c e  
- 1 0 5 1 ,  1056  ( 1 9 7 6 ) ,  76-1 C.P.D. 1 294 ;  S i l l c o ,  I n c . ,  

Aero  h a s  n o t  shown t h a t  B o r e k ' s  C a n a d i a n  l i c e n s e  i s  n o t  
e q u i v a l e n t  t o  a FAR 1 3 5  c e r t i f i c a t e ,  w e  h a v e  no  b a s i s  t o  
o b j e c t  t o  N O A A ' s  d e t e r m i n a t i o n  t h a t  B o r e k  m e t  t h e  d e f i n i t i v e  
r e s p o n s i b i l i t y  c r i t e r i a .  

The p r o t e s t  is d e n i e d .  
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